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U.S. Customs Service 


Treasury Dectstons 


(T.D. 83-32) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: January 27, 1983. 





Date of Filed with district 


Name of principal and surety Date of bond director/area 
| approval director/amount 





| 
4 


Arrow Transportation Systems, Inc., & its | Sept. 1, 1982 Nov. 1, 1982 Seattle, WA 


w/o/s: Arrow Transportation (INT) Inc., | $25,000 
10844 E. Marginal Way So., Seattle, | 


WA; motor carrier; The Continental Ins. 
Co. 


Atlantis Transportation Services Inc., 900 | Sept. 13, 1982 | Sept. 13, 1982 | Buffalo, NY 
Stevenson Rd., N. Oshawa Airport, $25,000 
Oshawa, Ontario, Canada; air carrier; 
Royal Ins. Co. of America 


Best Ways Express, Inc., 129-176th St., | Dec. 13, 1982 | Dec. 20,1982 | Seattle, WA 
So., Suite 6, Spanaway, WA; motor car- $25,000 
rier; Washington International Ins. Co. 


Bulk Haulers, Inc., 27 Airport Rd., | Nov. 9, 1982 Nov. 10, 1982 | Portland, ME 
Nashua, NH; motor carrier; Hartford $50,000 
Accident & Indemnity Co. 

(PB 12/9/80) D 11/10/82! 


Burkhardt Trucking Corp., 4000 Santa Fe | Apr. 19, 1982 | Dec. 27, 1982 | Los Angeles, CA 
Ave., Long Beach, CA; motor carrier; St. $50,000 
Paul Fire & Marine Ins. Co. 

















Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Cain Motor Lines, Inc., P.O. Box 24253, 
Houston, TX; motor carrier; St. Paul 
Fire & Marine Ins. Co. 

D 11/22/82 


Container Transfer Service. 4533 N. Chan-| 


nel Ave., Portland, OR; motor carrier; 
Fireman’s Fund Ins. Co. 


Contract Transport, Inc., Suite 202, 1750 
Old Springhouse Lane, Atlanta, GA; 
motor carrier; Western Surety Co. 


Franks & Son, Inc., Rt. 1, Box 108A, Big 
Cabin, OK; motor carrier; Aetna Casu- 
alty & Surety Co. 

(PB 2/23/80) D 10/15/82? 


GRM, Inc., dba: Port Terminal Transport, 
Inc., 700 Henry Ford Ave., Long Beach, 
CA; motor carrier; Employers Ins. of 
Wausau 


Hamett Truck Lines, Inc., 7720 Pinemont, 
Houston, TX; motor carrier; St. Paul 
Fire & Marine Ins. Co. 

(PB 4/25/79) D 12/28/82 


J & P Express, 11017 Wildcat Canyon Rd., 
Lakeside, CA; motor carrier; Amwest 
Surety Ins. Co. 


Lanier Express, Inc., 2775 Highway 54 
West, Fayetteville, GA; motor carrier; 
Firemen’s Ins. Co. of Newark, NJ 


M & D Transportation, P.O. Box 775, 


Glendale, AZ; motor carrier; Old Repub- | 


lic Ins. Co. 


M & G Convoy Inc., 590 Elk St., Buffalo, 
NY; motor carrier; Fidelity & Deposit 
Co. of MD 

(PB 7/8/68) D 12/31/82 * 
McClellans Enterprises, 


Inc., Hwy. 41 


South, P.O. Box 1327, Tifton, GA; motor | 


carrier; The Travelers Indemnity Co. 


Manhattan Marine, Inc., dba: Manhattan 
Bonded Seastores, 4601 Harrisburg, 
Houston, TX; motor carrier; St. Paul 
Fire & Marine Ins. Co. 


Maritime Cartage, Inc., Port Blvd., Dodge 
Island, Miami, FL; motor carrier; Peer- 
less Ins. Co. 

(PB 7/18/74) D 10/5/76 ¢ 


O.F. Miller Trucking, 204 N. Hauser Dr., 
Covina, CA; motor carrier; St. Paul Fire 
& Marine Ins. Co. 








Feb. 5, 1979 


Oct. 28, 1982 


Oct. 5, 1982 


Oct. 16, 1982 


Oct. 8, 1982 


Dec. 28, 1982 


July 23, 1982 


July 31, 1982 


Dec. 6, 1982 


Jan. 1, 1983 


Oct. 26, 1982 


Nov. 22, 1982 


Oct. 5, 1976 


Dec. 2, 1982 





Feb. 6, 1979 


. 15, 1982 


. 8, 1982 


. 15, 1982 


. 4, 1983 


. 28, 1982 


. 27, 1982 


. 29, 1982 


. 1, 1983 


. 16, 1982 


Dec. 29, 1982 


Oct. 5, 1976 


Dec. 27, 1982 


Houston, TX 
$25,000 


Portland, OR 
$25,000 


Savannah, GA 
$25,000 


Nogales, AZ 
$25,000 


Los Angeles, CA 
$50,000 


Houston, TX 
$25,000 


| San Diego, CA 
| $50,000 


Savannah, GA 
$25,000 





Nogales, AZ 
$25,000 


| 

| Buffalo, NY 
| $25,000 
| 


| Savannah, GA 
$25,000 


Houston, TX 
$25,000 


Miami, FL 
$25,000 


Los Angeles, CA 
$50,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Minnesota Pipe Line Co., W-1062 First 
National Bank Bldg.; pipe line; St. Paul 
Fire & Marine Ins. Co. 

D 11/12/82 


National Service Lines Inc. of New 
Jersey, P.O. Box 1746, Hazelwood, MN; 
motor carrier; St. Paul Fire & Marine 
Ins. Co. 


New Concept Transportation Inc., 458 
Kleman Rd., Gilbertsville, PA; motor 
carrier; Protective Ins. Co. 


Pennsylvania Truck Lines, Inc., 308 E. 
Lancaster Ave., Wynnewood, PA; motor 
carrier; St. Paul Fire & Marine Ins. Co. | 

(PB 11/7/78) D 4/1/825 | 





Pitt County Transportation Co., Inc., P.O. 
Box 207, Farmville, NC; motor carrier; | 
Allied Fidelity Ins. Co. 

(PB 12/10/81) D 1/3/83 © 


Port Terminal Transport, Inc.—See GRM, | 
Inc. } 
Raemarc, Inc., P.O. Box 1203, Racine, WI; 
motor carrier; The American Ins. Co. 


Rocket Express, Inc., 1037 Lees Mill Rd., 
P.O. Box 45065, Atlanta, GA; motor car- 
rier; Aetna Casualty & Surety Co. 


Southeastern Transfer & Storage Co., Inc., 
2561 Plant Atkinson Rd., Smyrna, GA; 
motor carrier; Ins. Co. of North Amer- | 
ica | 

| 

Trans-United, Inc., 202 E. 112th St., Ham- | 
mond, IN; motor carrier; Fidelity & De- 
posit Co. of MD 


Ralph Valls & Son, Inc., Suite 109, Oil 
Industries Bldg., Corpus Christi, TX; 
motor carrier; St. Paul Fire & Marine | 
Ins. Co. | 

(PB 7/30/74) D 12/28/82 





West Coast Agencies, Inc., 4934 Rand 
Beach Blvd., #D, Long Beach, CA; | 
motor carrier; Liberty Mutual Ins. Co. 


West Coast Truck Lines, Inc., 85647 High- | 
way 99 South Eugene, OR; motor carri- 
er; United Pacific Ins. Co. 

(PB 2/2/81) D 12/8/82? 


Nov. 12, 1970 


Jan. 4, 1982 


Dec. 8, 1982 


Dec. 11, 1981 


Nov. 22, 1982 


Nov. 4, 1982 


Sept. 27, 1982 


July 8, 1982 


Nov. 4, 1982 


Nov. 12, 1982 


Nov. 29, 1982 





| 
| 


| 


Dec. 10, 1970 


Nov. 18, 1982 


Dec. 13, 1982 


April 1, 1982 


Dec. 14, 1982 


Oct. 7, 1982 


Dec. 29, 1982 


Dec. 14, 1982 


| Dec. 20, 1982 | Dec. 28, 1982 


Dec. 27, 1982 


| Dec. 8, 1982 


| 


Minneapolis, MN 
$100,000 


Philadelphia, PA 


? 


Philadelphia, PA 
$25,000 


Philadelphia, PA 
$100,000 


Wilmington, NC 
$25,000 


Milwaukee, WI 
$25,000 





| Savannah, GA 
$25,000 


Savannah, GA 
$25,000 


| Chicago, Ill. 
$25,000 


Houston, TX 
$25,000 


Los Angeles, CA 
$50,000 


| Portland, OR 
$25,000 





1Surety is New Hampshire Ins. Co. 


*Surety is Kansas City Fire & Marine Ins. Co. 


3Surety is The Travelers Indemnity Co. 
‘Surety is U.S. Fidelity & Guaranty Co. 


5Surety is National Union Fire Ins. Co. 


®Surety is Protective Ins. Co. 


7Surety is Fireman’s Fund Ins. Co. 
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ee ee ee eet eee ee a hee 
] Filed with district 
Name of principal and surety | Date of bond 


Date of, |  director/area 

a ahs | director/amount 
= sacs E yn Slee pone 7 
Yowell Transportation Services, Inc., 1840 | Sept. 7, 1982 Dec. 21, 1982 | Cleveland, OH 
Cardington Rd., Dayton, OH; motor car- $50,000 

rier; Mid-Century Ins. Co. 


ee +4 








BON-3-03 
MariLyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 83-33) 


CLASSIFICATION OF CIGAR TOBACCO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Change of Practice. 


SUMMARY: This document advises the public that the Customs 
Service is changing its practice of classifying cigar tobacco. Cus- 
toms previous practice involved the segregation of wrapper tobacco 
from filler tobacco, and the classification of all cigar tobacco in a 
particular unit with a wrapper content of 35 percent or more as 
wrapper tobacco. Customs new practice will involve the segregation 
of wrapper tobacco from filler tobacco and the classification of each 
under the appropriate provision of the Tariff Schedules of the 
United States. 


DATE: This practice will become effective February 7, 1983. It will 
apply to all cigar tobacco both: (1) imported on and after January 1, 
1976; and (2) entered, or withdrawn from warehouse for consump- 
tion, on and after July 4, 1981. 


FOR FURTHER INFORMATION CONTACT: J. G. Hurley, Gener- 
al Classification Branch, Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title V of the Trade Act of 1974 (19 U.S.C. 2461-2465) (the 
“Trade Act’) authorizes the President to establish a Generalized 
System of Preferences (GSP) to provide duty-free entry for eligible 
articles arriving directly from designated “beneficiary developing 
countries.” Section 503(b) of the Trade Act (19 U.S.C. 2463(b)), relat- 
ing to the requirements which must be met for eligible articles to 
receive duty-free treatment, authorizes the Secretary of the Treas- 
ury to prescribe such regulations as may be necessary to carry out 
the provisions of that subsection. 

Sections 10.171 through 10.178, Customs Regulations (19 CFR 
10.171-10.178), set forth the requirements and procedures for the 
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entry of eligible merchandise from “beneficiary developing coun- 
tries” under GSP. 

Executive Order 12311 of June 29, 1981, published in the Federal 
Register on July 1, 1981 (46 FR 34305), designated two categories of 
cigar wrapper tobacco (items 170.12 and 170.13, Tariff Schedules of 
the United States (TSUS; 19 U.S.C. 1202)), as eligible articles for 
duty-free treatment under the GSP, effective July 4, 1981. GSP eli- 
gibility was limited to bales of wrapper tobacco containing no more 
than five percent of filler tobacco by volume. Bales containing 
more than five percent by volume of filler tobacco were provided 
for under items 170.08 and 170.09, TSUS. 

Prior to July 4, 1981, Customs had a practice of segregating 
wrapper tobacco from filler tobacco, and classifying all tobacco 
with a wrapper content of more than 35 percent as wrapper tobac- 
co. If the percentage of wrapper tobacco was 35 percent or less, the 
wrapper tobacco was classified as wrapper tobacco and the filler to- 
bacco was classified as filler tobacco. Because of Executive Order 
12311, and the incompatibility of the five percent limit therein 
with Customs classification practice (the 35 percent limit), Customs 
has not liquidated any entries of cigar tobacco since July 3, 1981. 

Executive Order 12354 of March 30, 1982, published in the Feder- 
al Register on March 31, 1982 (47 FR 13477), reinstated the provi- 
sions for wrapper tobacco which were in effect prior to Executive 
Order 12311 (item 170.10 and 170.15, TSUS). All wrapper tobacco is 
now eligible for duty-free treatment under the GSP without the 
five percent limitation of Executive Order 12311. 

Executive Order 12389 of October 25, 1982, published in the Fed- 
eral Register on October 27, 1982 (47 FR 47529), provided that the 
changes made by Executive Order 12354 with respect to wrapper 
tobacco are effective as to articles both: (1) imported on and after 
January 1, 1976; and (2) entered, or withdrawn from warehouse for 
consumption, on and after July 4, 1981. 

The present situation necessitates a change in Customs practice 
of classifying wrapper tobacco, in order that filler tobacco not be 
given GSP treatment. Accordingly, following the segregation of 
wrapper tobacco from filler tobacco, all wrapper tobacco will be 
classified under item 170.10 or 170.15, TSUS, and will be eligible 
for duty-free treatment under the GSP. All filler tobacco will be 
classified under its appropriate TSUS provision, and will not be eli- 
‘ gible for duty-free treatment under the GSP. 

This new practice will apply to all cigar tobacco both: (1) import- 
ed on and after January 1, 1976; and (2) entered, or withdrawn 
from warehouse for consumption, on and after July 4, 1981. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
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U.S. Customs Service. However, personnel from other offices par- 
ticipated in its development. 
Dated: January 28, 1983. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


[Published in the Federal Register, February 7, 1983 (48 FR 5644) 


(T.D. 83-34) 


CUSTOMHOUSE BROKER LICENSE—CANCELLATION 


Cancellation With Prejudice of Individual Customhouse Broker’s License No. 5066 
and Corporate Customhouse Broker’s License No. 6580 Issued for the New York 


Region. 

Notice is hereby given that the Commissioner of Customs on Jan- 
uary 21, 1983, pursuant to section 641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and section 111.51(b), Customs Regula- 
tions, as amended (19 C.F.R. 111.51(b)), upon the specific request of 
Edward K. Saar, Jamaica, New York, cancelled with prejudice indi- 
vidual Customhouse Broker’s License No. 5066 issued to him on Oc- 
tober 23, 1974, and corporate Customhouse Broker’s License No. 
6580 issued for Saar Systems, Inc., on August 22, 1980, for the New 
York Region. 

The Commissioner’s decision is effective as of January 21, 1983. 

WILLIAM VON RaAas, 
Commissioner of Customs. 


[Published in the Federal Register, February 3, 1983 (48 FR 4951) 


(T.D. 83-35) 


Approval of public gauger performing gauging under standards and procedures 
required by Customs. 


Notice is hereby given pursuant to the provisions of section 
151.43 of the Customs Regulations (19 CFR 151.43) that the applica- 
tion of Watson Gray (U.S.A.) Inc., 9001 Airport Boulevard, Hous- 
ton, Texas 77034, to gauge imported petroleum and petroleum prod- 
ucts in all Customs districts in accordance with the provisions of 
section 151.43, Subpart C, of the Customs Regulations is approved. 

Dated: January 31, 1983. 

DonaLp W. Lewis, 
Director, Entry Procedures 
and Penalties Division. 


[Published in the Federal Register, February 3, 1983 (48 FR 4950) 





United States Court of 
Appeals for the Federal 
Circuit 
(Appeal No. 82-14) 


Hotty Stores, INc., APPELLANT, v. UNITED STATES, APPELLEE 
(Decided: November 22, 1982 ') 


Peter Jay Baskin argued for appellant. With him on the brief were Richard M. 
Belanger and Sharretts, Paley, Carter & Blauvelt, P.C. 

John J. Mahon argued for appellee. With him on the brief were Assistant Attor- 
ney General J. Paul McGrath, David M. Cohen, and Joseph I. Liebman. 

Before BALDwIn, Circuit Judge, Cowen, Senior Circuit Judge, 
and Situ, Circuit Judge. 


Situ, Circuit Judge. 

This case comes before us on appeal from the Court of Interna- 
tional Trade. Appellant is an importer of articles of clothing which 
are shipped to this country on wire or plastic clothes hangers. The 
Customs Service decided that the hangers were to be treated as 
part of the value of the clothing pursuant to General Headnote 
6(b\(i) of the Tariff Schedules of the United States and dutied the 
hangers at the rate for the clothing. The Court of International 
Trade upheld the Service. We affirm. 

General Headnote 6(b) of the Tariff Schedules of the United 
States, 19 U.S.C. § 1202 (1976), describes the customs treatment of 
containers in which (or on which) merchandise is imported into 
this country. The general principle is that reusable containers or 
holders are treated as separate articles and, if appropriate, dutied 
at the rate applicable to such containers. 

The shipping holders in this case were plastic and wire clothes 
hangers on which different articles of clothing were shipped from 
overseas to the United States. The evidence below showed that 
they were designed to be, and were, of fairly durable construction 
and that it would be physically possible to reuse them. However, 
the court also found that only an insignificant number (about 1%) 


1On January 3, 1983, the court granted appellee’s motion that the unpublished opinion of November 22, 1982, 
in this case be published. The original opinion has been modified somewhat for publication, but the result is the 
same. 
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of these hangers was reused in any way at all, and that those uses 
were of a noncommercial nature. The few hangers that were 
reused were either given (but never sold) to customers with the 
clothes that hung on them, used to replace broken hangers, or used 
to return goods from the retail store to the warehouse. The remain- 
ing hangers (about 99% of those imported) were apparently dis- 
carded. 

Upon importation of these clothes and hangers, the hangers were 
treated as part of the value of the apparel which hung on them 
and were dutied at the rate for wearing apparel and accessories, 
pursuant to General Headnote 6(b)(i). Appellant argues that Gener- 
al Headnote 6(b)(ii) applies instead and that the wire and plastic 
hangers should be treated separately and dutied at the lower rates 
for metal products and rubber and plastics products, respectively. 

General Headnote 6(b)(ii), however, is not properly applied to this 
case. It states, in pertinent part: 


Shipping or transportation containers or holders, if designed 
for, or capable of, reuse, are subject to treatment as imported 
articles separate and distinct from their contents. * * * [Italic 
supplied. ] 


“Reuse” in this context has been consistently interpreted to mean 
practical, commercial reuse, not incidental reuse. Fontana Holly- 
wood Corp. v. United States, 64 Cust. Ct. 204, C.D. 3981 (1970), rely- 
ing on Tariff Classification Study, Seventh Supplemental Report 
(Aug. 14, 1963) at 99. Under this authoritative interpretation of 
“reuse,’ we hold that the uses of these hangers beyond shipping 
them once from overseas to the United States were purely inciden- 
tal. 

The other significant language in General Headnote 6(b)(ii)—that 
the holders or containers be considered “separate and distinct” 
from their contents—also mandates this result. Each holder, in vir- 
tually every case, was associated only with one piece of clothing 
during its entire useful life. The hangers were never commercially 
treated as “separate and distinct’? from the articles of clothing 
hung on them. 

Paragraph (i), whose application the Government urges and the 
lower court held, contains the converse language of paragraph (ii): 
“holders * * * not designed for, or capable of, reuse.” General 
Headnote 6(b)\i) (emphasis supplied). The limited meaning of 
“reuse” is the same in both paragraphs. We therefore hold that the 
hangers in this case were “not designed for, or capable of, reuse” 
within the meaning of General Headnote 6(b\i) and were properly 
dutied at the same rate as the apparel they held. The decision of 
the Court of International Trade is affirmed. 


Affirmed 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Bernard Newman 
Frederick Landis Nils A. Boe 

Senior Judges 
Samuel M. Rosenstein 
Herbert N. Maletz 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip Op. 83-6) 
Daw INDUSTRIES, INC., PLAINTIFF, v. UNITED STATES, DEFENDANT 


Court No. 80-11-00013 
Before Forp, Judge. 
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Wearing apparel 


Prosthetic socks and sheaths worn by persons utilizing artificial 
limbs are properly subject to classification under item 382.58 or 
382.78, Tariff Schedules of the United States, depending upon com- 
ponent material, as classified. 

The term “prosthetic article” as contained in the superior head- 
ing of item 709.57, TSUS, covers articles which are themselves 
prostheses. 

The socks and sheaths involved are not ejusdem generis with 
missing or defective parts enumerated, supra. 


[Judgment for defendant.] 


(Decided January 20, 1983) 


Tanaka, Walders & Ritger (Wesley K. Caine at the trial and on the brief) for the 
laintiff. 
¥ J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch; Barbara 
M. Epstein at the trial and on the brief, for the defendant. 

Forp, Judge: Plaintiff in this action is seeking the court’s deter- 
mination as to the proper classification of certain prosthetic 
sheaths and socks designed to be used by amputees wearing artifi- 
cial limbs. The sheaths were classified under Item 382.78, Tariff 
Schedules of the United States, which provides: 

Other women’s, girls’, or infants’ wearing apparel, not or- 
namented: 
* * * * * * 


Of man-made fibers: 


382.78 Knit 
+32.5% ad val. 


The socks were classified under Item 382.58, TSUS, which reads: 
Other women’s, girls’, or infants’ wearing apparel, not or- 
namented: 


* * * * 


Of wool: 


* 


382.58 Other 37.5¢ per lb. 
+20% ad val. 


Plaintiff contends the sheaths and socks are properly within the 
language “other prosthetic articles’ and subject to classification 
under Item 709.57, Tariff Schedules of the United States, which 
provides as follows: 

Orthopedic appliances, surgical belts, trusses, and similar 
articles; artificial limbs, eyes, teeth, and other prosthetic 
articles; splints and other fracture appliances: 
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* * 


709.57 10% ad val. 


The record consists of the official papers which were received in 
evidence without being marked, fifteen exhibits received on behalf 
of plaintiff, and thirteen for defendant, as well as the testimony of 
three witnesses each on behalf of the parties. 

Plaintiffs first witness, Mr. Hugo Belzidsky, president of the 
plaintiff corporation, testified that plaintiff's business is the impor- 
tation of prosthetic articles from France. His duties involve the im- 
porting, purchasing, distributing, marketing and promotion of said 
merchandise. 

The witness is familiar with the imported merchandise which 
consists of sheaths, socks and washing bags, as well as combination 
packages which contain a prosthetic sock, prosthetic sheath and 
washing bag. The prosthetic sheath and sock match in terms of 
size. Mr. Belzidsky testified that his father designed the imported 
articles and holds a patent for them. The involved merchandise 
was designed to overcome the problems of the amputee, such as 
skin abrasion, torque of the skin and flesh, and problems relating 
to perspiration. According to the witness the sheath is worn direct- 
ly over the residual limb in a wrinkle-free manner, and the sock is 
worn directly over the sheath. The sheath and sock are folded over 
the top of the artificial limb. According to the witness the sheath 
has elasticity in the width but not in the length which is for the 
purpose of controlling the amount of compression on the residual 
limb and to control the friction on the residual limb when the am- 
putee is walking. The sheath also allows the perspiration to pass 
from the skin to the sock. The sheath has a soft mesh inside and a 
coarse mesh on the outside. The former is designed to avoid 
scratching of the residual limb, and the coarse mesh on the outside 
is used to grip the sock so the two articles will work together. 

The sock, according to the witness, has a soft mesh on the inside 
and a coarse mesh on the outside. The soft mesh on the inside grips 
the coarse mesh on the outside of the sheath so they will work to- 
gether to promote a “gliding” effect. The coarse mesh on the out- 
side will help grip the artificial limb to permit an interconnection. 
The witness testified that the sock is made of wool on the inside 
and synthetic fiber on the outside, thus permitting the inner side 
to absorb perspiration and keep the residual limb dry. The synthet- 
ic fiber on the outside maintains the elasticity and compression 
which is necessary. Mr. Belzidsky testified that the Daw socks 
come in different thicknesses, because the residual limb changes in 
volume due to weight and fluid changes. The different thicknesses 
are necessary to compensate for changes in the residual limb. This 
is done by filling the gap and permitting a proper fit. 


396-194 O - 83 - 2 
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The witness then identified Plaintiff's Exhibit 5 as a suction 
sheath, which is worn by amputees capable of wearing a suction 
socket prosthesis. According to the witness the sheath supplements 
the skin at the weight-bearing point, eliminating abrasion and fric- 
tion on the residual limb. 

The witness testified that the merchandise sold by plaintiff is to 
certified prosthetists, private laboratories, hospitals, and the Veter- 
ans’ Administration. They are not sold in clothing stores or depart- 
ment stores. The merchandise according to the witness, is adver- 
tised in professioanl journals, thus bringing the merchandise to the 
attention of prosthetists and medical doctors. According to the wit- 
ness the merchandise has been certified and approved by the Vet- 
erans’ Administration, and there was received as Plaintiff's Exhibit 
10 an evaluation of the imported merchandise by the Veterans’ Ad- 
ministration. 

The washing bag, according to Mr. Belzidsky, which is contained 
in the combination packs, is necessary since the sheath and sock 
must be washed on a daily basis. The bag provides protection in the 
laundry process. 

On cross examination, Mr. Belzidsky stated he was not familiar 
to any great extent with ladies’ nylon stockings or knee-highs, and 
thus did not know whether such articles could be considered pros- 
theses. The witness indicated he was qualified to fit a prosthetic 
sock and sheath but not an artificial limb. In his opinion a pros- 
thetic sock is a prosthesis, and agreed with the definition contained 
in Dorland’s Illustrated Medical Dictionary, 26th ed. 1981. 

The witness testified the Daw socks have been manufactured for 
about fifteen years. He was aware there are other manufacturers 
of stump socks but was unable to state how long they have manu- 
factured the merchandise or whether they are made of 100 percent 
wool. The witness was aware that a sock manufactured by Knit- 
Rite, Inc. is made in different thicknesses, but he was unable to 
confirm whether other brands were also made in different thick- 
nesses. A sock, according to the witness, may be worn without a 
sheath. The witness indicated a sock manufactured by plaintiff 
may be worn with any other brand of sheath. The witness further 
stated that the sock and sheath replace human skin or flesh, not- 
withstanding the fact that skin performs many functions not per- 
formed by the sock or sheath. 

Plaintiff then called Dr. Hans R. Lehneis, director of orthotics 
and prosthetics at the Institute of Rehabilitation Medicine at New 
York University Medical Center. A resume of Dr. Lehneis, received 
in evidence as Plaintiff's Exhibit 11, indicates that he holds a Ph. 
D. in biomechanics and is a certified prosthetist and orthotist. The 
witness also has a number of patents covering prosthetic and ortho- 
tic devices and is author and co-author of over fifty professional 
publications. 


t 
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The field of prosthetics, according to Dr. Lehneis is “the replace- 
ment or substitution of parts of the human body”. The field of or- 
thopedics relates to the field of prosthetics in that the orthopedic 
surgeon amputates and the prosthetist replaces the amputated part 
or organ. A prosthesis, according to the witness, is “a replacement 
or substitute for a part of the human body that’s either lost or the 
patient is born without it”. A person wears a prosthesis for one or 
two basic reasons, or a combination of the two, i.e., to regain func- 
tional loss due to amputation, and for cosmetic purposes. 

Dr. Lehneis testified that limbs, organs, soft tissue and skin can 
be replaced by prostheses which do not always look like the parts 
of the body they replace, i.e., a hook that replaces a hand. The 
sheath and sock are necessary since the skin that covers the resid- 
ual limb was not intended to be walked upon, consequently it is 
substituted by adding different materials, such as the sock and 
sheath to allow weight-bearing to take place on the skin. 

The witness indicated that one specific function performed by the 
sheaths and socks is to permit the donning of prostheses, as well as 
to take up space to perfectly match the residual limb. These arti- 
cles also provide cushioning. The sock and sheath provide a hygien- 
ic effect permitting perspiration to be absorbed and compensate for 
fluctuations in the size of the residual limb. The cushioning effect, 
according to Dr. Lehneis, is analogous to the cushioning of the 
plantar surface of the foot (sole). 

He then testified that the prosthetic socks and sheaths, in his 
opinion, replace an identifiable part or parts of the human body, 
that is the plantar of the foot. Accordingly, he would regard these 
articles to be prostheses. 

On cross-examination Dr. Lehneis admitted that skin performs 
functions not performed by socks and sheaths, such as perspiration 
and regeneration. He would not regard bandages as prostheses. He 
further stated the socks can be worn without sheaths and one 
brand sock can be worn with another brand of sheath. It was his 
opinion that women’s knee-high stockings cannot be worn in lieu of 
a prosthetic sheath. 

Plaintiffs final witness was Dr. S. William Levy, a dermatologist. 
A resume of Dr. Levy’s background was received in evidence as 
Plaintiff's Exhibit 12. The witness testified that amputees wearing 
artificial limbs have special skin problems and disorders. Dr. Levy 
separated the skin problems into two categories, i.e., mechanical 
and environmental. The mechanical problem relates to the rubbing 
and piston action, causing abrasion of the skin of the residual limb. 
The piston action is the result of up and down movement of the 
artificial limb. According to the witness the residual limb has a 
tendency to change in size and volume. As a result mechanical in- 
juries may occur since the residual limb becomes tighter or looser 
in the socket of the artificial limb. Dr. Levy testified further that 
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the stump skin is different from other skin because it is “poikilth- 
ermic’” (it picks up the environmental temperature). 

The environmental type of injuries are disorders resulting from 
perspiration. Amputees are prone to excessive perspiration since 
they have lost a substantial portion of the entire body surface. As a 
result the amputee is subject to various skin disorders of the resid- 
ual limb, such as oozing and maceration of the skin with a true 
dermatitis and a red reaction. There can also be fungus and bacte- 
rial infections. 

According to Dr. Levy any material which could replace the skin, 
such as a prosthetic sock and sheath, would be helpful in prevent- 
ing mechanical type injuries. The sheath would eliminate abrasion 
and would compress the skin of the residual limb, preventing swell- 
ing and resulting disease. The prosthetic sock, according to the 
doctor, cushions the residual limb and provides for comfort, as well 
as absorbing perspiration. 

Dr. Levy testified that he was familiar with the imported mer- 
chandise and they were in his opinion prostheses, within his under- 
standing of the term and the definition contained in Dorland’s II- 
lustrated Medical Dictionary, infra. 

On cross-examination Dr. Levy testified that a sock is not uti- 
lized on a residual limb when the skin is broken. When this occurs 
the condition must be corrected before continuing use of the pros- 
thetic sheath and socks. The sheath and socks do not manufacture 
skin but they do provide compression and cushioning to the ampu- 
tee. Dr. Levy indicated that chemicals are used today as a substi- 
tute for human skin. 

The witness agreed that skin performed functions that are not 
performed by prosthetic sock and sheaths, such as gland secretion 
and sweating. Prosthetic socks can be used without sheaths but, ac- 
cording to his experience, 100 percent of the patients treated 
within the past year wear prosthetic socks. Dr. Levy indicated that 
ladies stockings are not worn by amputees instead of prosthetic 
sheaths and that all wool prosthetic socks have been used for many 
years to provide comfort and absorb perspiration. 

On re-direct examination, Dr. Levy testified the plantar portion 
of the human foot provides a cushioning and gliding effect, and 
that the prosthetic socks and sheaths perform a similar function 
for an amputee who wears an artifical limb. From a functional 
point of view, the socks and sheaths perform a function analogous 
to that performed by the flesh of a person’s foot. 

Defendant’s first witness, William Smith, president of Knit-Rite, 
Inc., testified that he is responsible for the operation of the firm, 
its marketing, finances, and the manufacture of prosthetic socks 
and other articles. Mr. Smith is a graduate of the University of 
Missouri and a certified orthotist. His firm’s 100 percent wool pros- 
thetic sock was received in evidence as Defendant’s Exhibit F, and 
he testified the item is available in different plys and sizes. It 
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serves as an aid to an amputee, provides comfort, helps position the 
residual limb in the socket of the artificial limb, cushions, absorbs 
perspiration and protects against abrasion and rubbing. His compa- 
ny sells its socks to prosthetic facilities, hospitals and the Veterans’ 
Administration. Knit-Rite socks are advertised and referred to in 
ads as “prosthetic socks or Super-Socks”. In the opinion of the wit- 
ness the Knit-Rite prosthetic socks are essentially the same as the 
imported merchandise. 

The witness testified that Knit-Rite sheaths are made from 
stretch yarn which permits stretching in both length and width. A 
Knit-Rite prosthetic sheath was received in evidence as Defend- 
ant’s Exhibit J. According to the witness the sheath is used to pro- 
vide comfort, allow perspiration to pass through and be absorbed 
by the sock. Mr. Smith testified that amputees wore ladies stock- 
ings prior to the development of prosthetic sheaths. He stated socks 
may be worn without sheaths and any brand of sock or sheath can 
be used interchangeably. 

The witness described the Knit-Rite sock as tubular in shape, 
with a tapered closed end, which is narrower at the toe than at the 
top and is worn by an amputee over a residual limb in the same 
manner as a non-amputee might wear a foot sock. According to Mr. 
Smith the socks manufactured by his company come in over 120 
sizes and in three different plys. Mr. Smith is familiar with the 
plaintiffs merchandise, since Knit-Rite, Inc. was the distributor of 
the Daw sheath in the 1960’s. 

In his opinion a prosthetic article is a prosthesis, which is an 
item replacing a missing part of the human body, such as an artifi- 
cial leg, arm, eye, ear, nose or finger. A stump sock or sheath is not 
considered by the prosthetic industry to be a prosthetic article 
since it does not replace a missing part of the body. It is in his 
opinion merely wearing apparel worn by an amputee. 

On cross-examination Mr. Smith stated that the intent of the 
stretch in the sheath is to create a wrinkle-free fit and that there 
are minimal compression qualities in the Knit-Rite sheath. 

Dr. Alan Smith, chief of orthopedic surgery at the Veterans Hos- 
pital in Brooklyn, and attending orthopedic surgeon at the Down- 
state University Medical Center in Brooklyn, and Kings County 
Medicial Center in Brooklyn was called by defendant. Dr. Smith is 
also assistant professor of orthopedic surgery at Downstate Univer- 
sity Medical Center and has lectured at New York University 
School of Orthotics and Prosthetics. Dr. Smith is a certified diplo- 
mat of the American Board of Orthopedic Surgery and also a 
member of the American Board of Certification in Orthotics and 
Prosthetics. 

In his position as supervisor of the amputee clinic at the Veter- 
ans Administration Hospital, the witness is charged with the duty 
of prescribing prostheses for patients who have had amputations 
and supervises their follow-up care. It is his understanding that the 
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term prosthetic article is a prosthesis, which is a fabricated substi- 
tute for a missing body part, such as limbs, eyes and teeth. In his 
opinion prosthetic sheaths and socks are wearing apparel for am- 
putees and are not prostheses since they do not constitute a substi- 
tute for a missing body part. 

Dr. Smith further testified that a sheath is used in order to de- 
crease friction between the amputee’s skin and the stump sock 
which is usually worn over the sheath. According to the witness a 
sheath is not essential since many amputees have artificial limbs 
which fit and thereby cause no substantial friction between the 
stump and the socket. In Dr. Smith’s opinion only ten percent of 
amputees wear sheaths, and many patients wear ladies’ nylon 
stockings and knee-high socks since they perform the same func- 
tion as a sheath and are less expensive. An examination of the im- 
ported sheath and the Knit-Rite sheath by Dr. Smith resulted in 
his conclusion that both perform the same function, that is, as 
items of wearing apparel. The sheath is not a substitute for missing 
skin or tissue, according to the witness, since it does not resemble 
it in consistency, nor does it perform the functions of skin. Accord- 
ing to the witness there is no difference in function between the 
Knit-Rite sock and the Daw sock, and either can be used without a 
sheath or interchangeably with other brands. On cross-examination 
Dr. Smith testified that he has prescribed the Daw socks, and that 
prosthetic socks do absorb and prevent friction in the same manner 
as the socks of a person wearing shoes. 

The last witness called on behalf of defendant was Mr. Milton 
Katz, a semi-retired textile engineer who has been associated with 
the domestic prosthetic industry for thirty-three years. Mr. Katz 
still engages in consulting work and was formerly general manager 
of Bessco Holding Corporation, which manufactures prosthetic 
socks and other types of surgical knitwear. Prior to that he had 
been president of Bessco Industries, Inc., which also manufactures 
prosthetic articles known as prosthetic socks or stump socks. Mr. 
Katz testified that Bessco manufactures a prosthetic sock which 
consists of wool and Orlon. 

According to the witness Bessco manufactures a five-ply 100 per- 
cent wool sock which is made in six different plys. The function of 
the sock is to protect the limb, absorb perspiration and fill the 
space between the natural skin and the socket of the artificial 
limb. Bessco sells its prosthetic socks throughout the United States 
to the Veterans Administration, prosthetic limb dealers, surgical 
supply houses and certain hospitals. 

Upon examination of the involved merchandise (Plaintiffs Ex- 
hibit 2) the witness stated he was familiar with such merchandise 
having seen it at trade shows and having been given one by an am- 
putee for evaluation. In comparing Exhibit 2 with the Bessco sock, 
Exhibit L, the witness stated that the Daw sock (Exhibit 2) contains 
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wool and other fibers, while the Bessco sock is 100 percent wool, 
but, insofar as use is concerned, they are the same. 

Mr. Katz did not consider the imported prosthetic sock to be 
unique since it performs the same function as the Bessco sock, or 
the Knit-Rite sock. Based upon his experience, Mr. Katz testified 
that it is his understanding that the term prosthetic article would 
be a prosthesis. A prosthesis, according to the witness, is a man- 
made appliance used on the body in place of a lost part of a human 
body. In his opinion a prosthetic sock or sheath would not be con- 
sidered by the trade to be a prosthetic article since it does not re- 
place a human lost part. Mr. Katz believed a prosthetic sock is con- 
sidered in the trade to be a stocking which is worn by an amputee 
in order to permit an artificial limb to be used comfortably. It was 
his considered opinion that a prosthetic scck or sheath would not 
be considered in the trade a replacement for skin or tissue. 

On cross-examination the witness testified that none of the 
Bessco items in evidence are patented. An examination of the 
patent covering the imported merchandise involving a combination 
of wool and other fibers does not in the judgment of the witness 
make that article unique. 

Based upon the record plaintiff contends the imported socks and 
sheaths are prostheses or, alternatively, prosthetic articles. Defend- 
ant contends the socks and sheaths are not prostheses, and the pro- 
vision for prosthetic articles encompasses only those which are 
prostheses. 

A prosthesis is defined in Dorland’s Illustrated Medical Diction- 
ary, infra, a portion of which was received as Defendant’s Exhibit 
B, as “an artificial substitute for a missing body part, such as an 
arm or leg, eye or tooth, used for functional or cosmetic reasons, or 
both.” It is readily apparent from the foregoing that the imported 
articles do not fall within the above definition. 

Plaintiff's alternative contention for prosthetic articles appears 
to be based upon the theory that the merchandise is utilized as an 
adjunct to the prosthesis. It is evident that the imported sheaths 
and socks are articles, and that they are designated and known in 
the trade as prosthetic sheaths and socks. However, the court is 
convinced the provision for ‘other prosthetic articles” utilized in 
Item 709.57 was intended to encompass only prostheses. 

The basic function of the court is to construe the statutory provi- 
sion, so as to carry out the intent of the legislature. Sandoz Chemi- 
cal Works, Inc. v. United States, 43 CCPA 152, C.A.D. 623 (1956). 
When a tariff provision is not defined in the Tariff Schedules of the 
United States or established by legislative history, the correct 
meaning of the term is the common meaning understood in the 
trade and commerce. United States v. Rembrandt Electronics, Inc., 
64 CCPA 1, C.A.D. 1175, 542 F.2d 1154 (1976). The common mean- 
ing of a tariff term is not a question of fact but one of law. The 
testimony of witnesses may be considered but is not binding. The 
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court may utilize extrinsic aids, such as lexicographic authorities, 
in ascertaining the common meaning. Transatlantic Co. v. United 
States, 60 CCPA 100, 471 F.2d 1397 (1973); Schott Optical Glass, Inc. 
v. United States, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 (1979). 

Dorland’s Illustrated Medical Dictionary, Twenty-sixth Edition, 
defines “prosthetic” as follows: 


Prosthetic serving as a substitute; pertaining to the use or 
application of prostheses. 

Prosthesis is defined as follows: 

Webster’s Third New International Dictionary: 

Prosthesis * * * 2: an artificial device to replace a missing 
part of the body (as a suction socket to replace a lower leg or a 
dental restoration). 

Funk & Wagnalls Standard Dictionary, International Edi- 
tion: 

Prosthesis * * * 2. Surg. The fitting of artifcial parts to the 
body, as a glass eye, a false tooth, etc. 3. Replacement or sub- 
stitution of parts. 


The Summaries of Trade and Tariff Information published subse- 
quent to the enactment of TSUS, while not evidence of Congres- 
sional intent, may be used as evidence of administrative practice. It 
is interesting to note the following information contained in the 
1969 Summaries (Schedule 7, Volume 2), with respect to articles 
covered by Items 709.54 through 709.57: 


This summary includes a variety of orthopedic and fracture 
appliances and prosthetic articles used in the professional 
practice of medicine and dentistry. Many types of these articles 
are required to be custom made or fitted. Three groups of 
items are covered: (1) orthopedic appliances, surgical belts, 
trusses and the like; (2) artificial limbs, eyes, teeth, and other 
artificial parts of the body; and (3) splints and other fracture 
appliances. The first group of appliances is employed to pre- 
vent or correct deformities of the body. It covers orthopedic ap- 
pliances for animals as well as for humans, but it excludes pro- 
tective devices such as saddle blankets, shin pads for horses 
(see item 790.30 in summaries volume 7:1), and football safety 
equipment (see item 734.72 in summaries volume 7:4). The 
second group includes artificial parts used to replace defective 
parts of the body. Such replacement parts usually resemble the 
real ones in appearance. The third group covers items em- 
ployed to immobilize injured parts of the body or for setting 
fractures. It includes plates, nails, and other materials inserted 
inside the body to hold together two parts of a broken bone or 
for similar treatment of fractures. Appliances which form in- 
separable parts of hospital beds (see item 727.04 in summaries 
volume 7:5) are excluded. 


The second group of items referred to in the above indicates the 
provision for other prosthetic articles was intended to encompass 
“other artificial parts of the body”. The commission further states 
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that “The second group includes artificial parts used to replace de- 
fective parts of the body. Such replacement parts usually resemble 
the real ones in appearance.” While it is plaintiff's contention that 
the sheaths and socks are in effect replacement skin, they do not 
have the appearance of skin. 

Based upon the record there are certain articles considered to be 
prostheses other than artificial limbs, eyes or teeth. However, it is 
apparent that not every article used in conjunction with an artifi- 
cial limb is in fact a prosthesis. 

The prosthetic sheaths and socks do not fall within the common 
meaning of the tariff term prosthetic articles. Accordingly, plaintiff 
has not established Item 709.57 to be the proper classification for 
said merchandise. 

Defendant urges the use of the doctrine of ejusdem generis as an 
aid to the statutory construction of Item 709.57. Said doctrine may 
be utilized when doubt arises as to whether an article not named is 
or is not in the class of an article named. Merck & Co. v. United 
States, 19 CCPA 16, T.D. 44852 (1931). The articles specifically 
named in Item 709.57 in the phrase prior to “other prosthetic arti- 
cles” are “artificial limbs, eyes and teeth”. Prosthetic socks and 
sheaths are not of the same class or kind as the enumerated arti- 
cles which are replacements for missing or defective parts as indi- 
cated supra. 

The classification of wearing apparel carries with it a presump- 
tion of correctness. 28 U.S.C. 2639(a)(1) (1980). By virtue of the pre- 
sumption it is presumed that all facts necessary to support the 
classification have been found. The record establishes the involved 
prosthetic socks and sheaths were designed to be worn over the re- 
sidual limb of a person using a prosthesis. The use of a sock in- 
creases comfort, cushions the residual limb, absorbs perspiration 
and protects the limb from abrasion. The sheath also aids in the 
comfort of the person wearing the artificial limb, allows perspira- 
tion to pass through it out to the sock, minimizes friction and as- 
sists in the proper fitting by adding cushioning. In view of the fore- 
going uses the question presented is whether or not the imported 
articles are wearing apparel, or more than wearing apparel. 

It is obvious the imported articles are designed to be worn and, 
therefore, fall generally within the class or kind of articles consid- 
ered to be wearing apparel. However, all things worn by humans 
are not necessarily wearing apparel. In Best v. United States, 1 Ct. 
Cust. Appls. 49, T.D. 31009 (1910), the court pronounced the above 
principle. The merchandise therein was an ear cap for children de- 
signed to hold the ears back to prevent disfigurement. In Antonio 
Pompeo v. United States, 40 Cust. Ct. 362, C.D. 2006 (1958), crash 
helmets were held not to be wearing apparel. On the other hand in 
Admiral Craft Equipment Corp. v. United States, 82 Cust. Ct. 162, 
C.D. 4796 (1979), the court held certain plastic lobster bibs used in 
restaurants to protect the clothes of the diner as wearing apparel. 


396-194 0 - 83 - 3 
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The use of the socks and sheaths by a person using a prosthetic 
device does not fall within the exclusions in Best and Pompeo. 
While the imported articles are not the type worn by people not 
using artificial limbs they, nevertheless, fall within the category of 
wearing apparel for those using such devices. Where a provision in 
the Tariff Schedules contains no limitation, it is deemed to include 
all forms of the article provided, which in this case includes wear- 
ing apparel for such persons. 

In view of the holding that the classification is correct, the ques- 
tion of whether the sheaths and socks are entireties for tariff pur- 
poses is moot. 

In view of the foregoing, plaintiff's action is dismissed. Judgment 
will be entered accordingly. 


(Slip Op. 83-7) 
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BERNARD NEWMAN, Judge. 


Introduction 


This action raises a first impression question of vital concern in 
the administration of our countervailing duty law. 

Plaintiff seeks an order in the nature of mandamus compelling 
the International Trade Administration of the United States De- 
partment of Commerce (“ITA’’) to reduce the estimated counter- 
vailing duty cash deposit rate on imports of ceramic tile from 
Mexico.! These estimated duties are being collected in accordance 


1 Plaintiff's application for a writ of mandamus was brought on by way of a motion for an order to show cause 
why mandamus should not issue, filed simultaneously with the complaint on November 5, 1982. The order to 
show cause was granted on November 15, 1982 and oral argument was held on November 23, 1982. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 21 


with a countervailing duty order and underlying final affirmative 
countervailing duty determination published by ITA on May 10, 
1982 (47 FR 20012). 

Defendants and intervenor ” have filed cross-motions to dismiss 
this action on the grounds that the Court lacks subject matter ju- 
risdiction, and that plaintiff has failed to state a claim upon which 
relief can be granted. 

On November 23, 1982, pursuant to plaintiff's request, oral argu- 
ment was heard in this matter; and, subsequent to the oral argu- 
ment, the parties submitted additional legal memoranda in connec- 
tion with the pending motion to dismiss, the last of which was filed 
with the Court on January 7, 1983. 

For the reasons set forth hereinafter, I conclude that the Court 
has subject matter jurisdiction, but that plaintiff has failed to state 
a claim upon which relief can be granted. 


Background 


On May 10, 1982 ITA published notice of its final affirmative 
countervailing duty determination and countervailing duty order 
regarding imports of ceramic tile from Mexico (47 FR 20012). ITA’s 
final determination established a single countervailing duty deposit 
rate applicable to all ceramic tile imported from Mexico at 15.84 
percent of the f.o.b. value of the imported merchandise. More, 
ITA’s order directed the Customs Service to require the posting of 
a cash deposit equal to the estimated countervailing duty specified 
in the final affirmative countervailing duty determination. The 
15.84 percent duty rate included a 10 percent ad valorem deposit 
rate to offset benefits provided under the Mexican Government’s 
Certificado de Devolucion de Impuesto (“CEDI”’) program. Two 
other programs, “FOMEX” and “CEPROFY’, were also found by 
ITA in its final determination as countervailable subsidies equal to 
.09 percent and 5.75 percent ad valorem, respectively. In short, 
ITA’s countervailing duty order required that estimated counter- 
vailing duties be deposited for imports of ceramic tile from Mexico 
in the amount of 15.84 percent ad valorem—the total of the net 
subsidies under the CEDI, FOMEX and CEPROFI programs. Cus- 
toms officers were further directed to continue suspension of liqui- 
dation of all entries covering ceramic tile from Mexico. 

Subsequent to the publication of ITA’s final determination and 
order, plaintiff filed an action in this Court (Court No. 82-6-00857) 
challenging ITA’s countervailing duty determination, including the 
manner in which the countervailing duty rate for CEDI was calcu- 
lated. That suit is currently sub judice. 


?The Tile Council of America, Inc. was permitted to formally intervene in this action pursuant to its motion 
by an order of this Court dated December 13, 1982. See 4 CIT —, Slip Op. 82-113 (Dec. 13, 1982). However, inter- 
venor was accorded the opportunity to participate in the oral argument on November 23, 1982 in view of its 
pending motion for intervention in the case and its previous intervention in a related action, Court No. 82-6- 
00857. 
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It appears that on August 25, 1982 the Government of Mexico 
published an executive order in the Mexican Government’s Diario 
Oficial (Official Gazette) announcing that it was terminating the 
list of products eligible for CEDI benefits.* The list included ceram- 
ic tile and other products eligible for CEDI benefits. 

In light of its August 25th decree, the Mexican Government offi- 
cially requested ITA, on August 30, 1982, to reduce the 15.84 per- 
cent countervailing duty deposit rate applicable to Mexican ceram- 
ic tile to 5.84 percent (viz, to eliminate the 10 percent countervail- 
ing duty based upon CEDIJ). 

By letter dated September 1, 1982, plaintiff also requested ITA, 
inter alia, to immediately reduce the countervailing duty rate re- 
garding ceramic tile to eliminate the 10 percent countervailing 
duty based upon CEDI. Plaintiff applied for this immediate reduc- 
tion in the countervailing duty deposit requirement on the basis of 
the similar previous action taken by ITA in “Certain Iron Metal 
Castings From India; Adjustment of Countervailing Duty Deposit 
Rate”, 46 FR 38398, July 27, 1981. There, ITA reduced the estimat- 
ed countervailing duty deposit rate respecting an Indian subsidy 
program, notwithstanding that review under section 751 of the 
Tariff Act of 1930, as amended, 19 U.S.C. §1675, had not been com- 
pleted. In essence, plaintiff requested that ITA take the same inter- 
im action on its behalf as was previously taken by ITA in the India 
case. 

On October 25, 1982, ITA denied plaintiff's request, advising that 
no adjustment would be made to the countervailing duty rate until 
the completion of the first full administrative review conducted 
under section 1675. Thereupon, plaintiff filed this action contesting 
the denial of its request, and now seeks an order of mandamus 
compelling ITA to “forthwith” adjust the countervailing duty de- 
posit rate for ceramic tile from Mexico by reducing that rate to 
5.84 percent ad valorem to reflect the “termination” of CEDI bene- 
fits. 


Jurisdiction 

We first address the jurisdictional issue. 

Plaintiff predicates the Court’s subject matter jurisdiction over 
this action on 28 U.S.C. §1581(i), which so far as pertinent, pro- 
vides: 

(i) In addition to the jurisdiction conferred upon the Court of 
International Trade by subsections (a)-(h) of this section * * * 
the Court of International Trade shall have exclusive jurisdic- 
tion of any civil action commenced against the United States, 


its agencies, or its officers, that arises out of any law of the 
United States providing for— 


*There is a dispute between the parties as to whether the effect of the executive order was to “suspend” the 
CEDI program or to “abolish” the program. In view of the conclusions reached herein, it is unnecessary to ad- 
dress that issue. 
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(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of 
merchandise for reasons other than the raising of revenue; 

(3) embargoes or other quantitative restrictions on the im- 
portation of merchandise for reasons other than the protection 
of the public health or safety; or 

(4) administration and enforcement with respect to the mat- 
ters referred to its paragraphs (1)-(3) of this subsection and 
subsections (a)-(h) of this section. 


Plaintiff contends that the foregoing residual provision confers 
jurisdiction upon the Court to hear the instant case inasmuch as 
the contested ITA decision not to grant an interim reduction in the 
estimated countervailing duty deposit rate for ceramic tile from 
Mexico involves the administration of the United States counter- 
vailing duty law, and since such contested decision did not arise 
out of any proceeding which would result in a determination for 
which judicial review is provided under 19 U.S.C. §1516a and 28 
US.C. § 1581(c). There is no dispute that the Court lacks jurisdica- 
tion under sections 1516a and 1581(c). 

Defendants and intervenor argue that jursidiction in the present 
case under section 1581(i) is precluded by the legislative history of 
that provision and prior judicial construction. Specifically, defend- 
ants and intervenor argue that assertion of jurisdiction under sec- 
tion 1581(i) would circumvent the specific statutory scheme of judi- 
cial review for antidumping and countervailing duty cases in sec- 
tion 1516a; that section 1581(i) does not create any new causes of 
action; that preliminary determinations not specified as reviewable 
in section 1516a are reviewable only in connection with the final 
determination which directly or by implication incorporates or su- 
persedes the preliminary administrative action; that here, the final 
results of administrative review under 19 U.S.C. § 1675 will either 
supersede or incorporate any questions raised by plaintiff regard- 
ing any necessary adjustment of the current countervailing duty 
rate, and therefore plaintiff can obtain judicial review only after 
ITA publishes its final results of administrative review; and that 
section 1581(i) is not an alternative source of jurisdiction in this 
case since an action commenced pursuant to that provision is not 
subject to the same standing requirements (28 U.S.C. § 2631), stat- 
ute of limitations (28 U.S.C. § 2636), burden of proof (28 U.S.C. 
§ 2639) or scope of review (28 U.S.C. § 2640) as an action brought 
pursuant to 28 U.S.C. 1581(c), which covers determinations speci- 
fied in section 1516a. 

Clearly, ITA’s denial of plaintiff's request for an interim adjust- 
ment of the estimated countervailing duty deposit rate on ceramic 
tile from Mexico is not a determination specified in section 1516a; 
nor is ITA’s decision a preliminary or interlocutory administrative 
action that in the course of proceeding will be directly or by impli- 
cation incorporated in or superseded by any final determination. 
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Respecting the jurisdictional issue, the crucial fact is that ITA’s 
decision was not made during any proceeding that would culminate 
in a determination for which judicial review is provided under 19 
U.S.C. § 1516a and 28 U.S.C. § 1581(c). The contested decision in 
this case was made after the final countervailing duty determina- 
tion and outside the scope of proceedings under 19 U.S.C. § 1675. 
Simply put, plaintiff now seeks an immediate pre-annual review 
adjustment of the estimated countervailing duty rate. Such interim 
immediate adjustment cannot, of course, be accorded to plaintiff 
after the completion of a section 1675 review. Therefore, it cannot 
be said that ITA’s decision denying plaintiff's request for an in- 
terim adjustment will be subsumed in the section 1675 final deter- 
mination, which is contestable under section 1516a. 

Since the contested ITA decision was made outside the scope of 
any administrative proceeding which ultimately would result in a 
determination reviewable under 19 U.S.C. §1516a and 28 U.S.C. 
§ 1581(c), obviously this is the circumstance in which Congress in- 
tended that the Court’s residual jurisdiction could be invoked. As 
stated by the House Judiciary Committee in H.R. Rep. No. 96-1235, 
96th Cong., 2d Sess., 48 (1980): 


The Committee intends that any determination specified in 
section 516A of the Tariff Act of 1930, or any preliminary ad- 
ministrative action which, in the course of proceeding, will be, 
directly or by implication, incorporated in or superseded by 
any such determination, is reviewable exclusively as provided 
in section 516A. For example, a preliminary affirmative anti- 
dumping or countervailing duty determination or a decision to 
exclude a particular exporter from an antidumping investiga- 
tion would be reviewable, if at all, only in connection with the 
review of the final determination by the administering authori- 
ty or the ITC. 

However, subsection (i), and in particular paragraph (4), 
makes it clear that the court is not prohibited from entertaining 
a civil action relating to an antidumping or countervailing duty 
proceeding so long as the action does not involve a challenge to 
a determination specified in section 516A of the Tariff Act of 
1930. [Italic added.] 

Defendants and intervenor emphasize those portions of the Judi- 
ciary Committee’s Report which mention that Congress did not 
intend the residual provision to be utilized to circumvent the statu- 
tory scheme of judicial review in section 15l6a, but turn a blind 
eye to that portion of the report quoted supra. The latter portion 
clearly manifests a Congressional intent that a countervailing duty 
action may be predicated upon section 1581(i) “so long as the action 
does not involve a challenge to a determination specified in Section 
516A of the Tariff Act of 1930”. Hence, the instant case is precisely 
such an action as was contemplated by the foregoing statement in 
the report of the House Judiciary Committee. 
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In prior holdings the Court has recognized a proper sphere for 
section 1581(i) jurisdiction in countervailing duty cases. Thus, in 
Royal Business Machines, Inc. v. United States, 1 CIT 80, 507 F. 
Supp. 1007 (1980), aff'd 69 CCPA —, 669 F.2d 692 (1981), Judge 
Watson made this prescient comment: 


The court notes that the dismissal is not grounded on the 
basis urged by the defendant, i.e., that the action under 19 
U.S.C. 1516a is the exclusive remedy for all grievances arising 
from the administration of the antidumping law. For this 
grievance the action under 19 U.S.C. 1516a was an adequate 
remedy. However, it is not difficult to foresee that certain griev- 
ances may arise between the final determinations and the ad- 
ministrative review of the final determinations, under 19 U.S.C. 
1675 for which 19 U.S.C. 1516a would be manifestly inad- 
equate. In those instances, the right of action under 5 U.S.C. 
702 and the Court’s broad residual jurisdiction under 28 U.S.C. 
1581(i) will serve to maintain the comprehensive system of judi- 
cial review established by the legislature. [Italic added.] 

Consequently, in Royal Business Machines, the Court anticipated 
an action such as the present one wherein the contested adminis- 
trative decision arose between the final determination and an ad- 
ministrative review, in which situation the plaintiff may properly 
invoke the Court’s broad residual jurisdiction under section 1581(i). 
Also cf:: Sacilor Acieries et Laminoirs de Lorraine v. United States, 
3 CIT —, Slip Op. 82-43, 542 F. Supp. 1020 (June 2, 1982); and 
Krupp Stahl AG v. United States, 4 CIT —, Slip Op. 82-112 (Dec. 
13, 1982). 

The cases relied upon by defendants and intervenor are readily 
distinguishable. In Haarman & Reimer Corp. v. United States, 1 
CIT 148, 509 F. Supp. 1276 (1981), Judge Boe held that a negative 
preliminary determination by ITA regarding “critical circum- 
stances” is outside the scope of contestable decisions under 19 
U.S.C. § 1516a, and was not final agency action. Furthermore, in 
PPG Industries v. United States, 2 CIT 110, 525 F. Supp. 883 (1981), 
plaintiff brought suit under 28 U.S.C. § 1581(i) seeking a Writ of 
Mandamus directing ITA to hold a disclosure conference during an 
administrative review conducted by ITA in conformance with 19 
U.S.C. § 1675. Judge Rao held that the Court had no jurisdiction 
over the action under section 1581(i) since ITA’s decision was “an 
interlocutory procedural decision reviewable under a section 516A 
review of the final results of the section 751 administrative review 
and should not be reviewed by this court at this time”. 

Significantly, in Haarman & Reimer Corp. and PPG Industries, 
wherein the Court found that it had no jurisdiction, the contested 
decisions arose out of pending administrative proceedings in which 
the final determination therein would incorporate or supersede the 
contested decisions. Cf. Roquette Freres v. United States, 4 CIT—, 
Slip Op. 82-76 (Sept. 15, 1982). Here, however, as we have observed, 
the contested decision of October 25, 1982 by ITA was not made in 
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the course of a review under section 1675 or any other administra- 
tive proceeding underway that would culminate in a reviewable de- 
termination under 28 U.S.C. § 1516a. Accordingly, the cases relied 
upon by defendants and intervenor in support of their contention 
that the Court lacks jurisdiction in the instant case are distinguish- 
able. Additionally, defendants’ reliance upon United States v. Uni- 
royal, Inc., 69 CCPA—, 687 F.2d 467 (1982) is misplaced since that 
case did not involve the applicability of 28 U.S.C. § 1581(i) vis-4-vis 
19 U.S.C. § 1516a. 

In sum, the Court of International Trade has jurisdiction under 
section 1581(i) to determine whether ITA is authorized to adjust 
the countervailing duty deposit rate established by the final deter- 
mination prior to an administrative review under section 1675. 
Plainly, that issue would be moot after the completion of a review 
under section 1675. 


Plaintiff's Claim Cannot Be Granted 


We turn to the contention of defendants and intervenor that the 
complaint fails to state a claim upon which relief can be granted. 
As aptly observed by Chief Judge Re in American Air Parcel For- 
warding Co. v. United States, 1 CIT 203, 515 F. Supp. 47 (1981), 
“Talithough the United States Court of International Trade may 
have subject matter jurisdiction, there remains the possibility that 
a particular complaint may not state a cause of action upon which 
relief may be granted.” 

To reiterate, plaintiff seeks an order mandating defendants to 
immediately reduce the estimated countervailing duty cash deposit 
rate established by the final order and determination of May 10, 
1982. The nub of the issue is the authority of ITA under the Trade 
Agreements Act of 1979, P.L. 96-39, 93 Stat. 144 (July 26, 1979) to 
modify the estimated countervailing duty cash deposit rate outside 
the scope of the administrative review provisions in 19 U.S.C. 
§ 1675. I have concluded that ITA lacks such authority. Hence, 
plaintiff's complaint fails to state a claim upon which relief can be 
granted and this action must be dismissed on that ground. 

As a legal basis for its requested relief, plaintiff relies solely 
upon ITA’s action and rationale in Certain Iron Metal Castings 
from India, 46 FR 38398, July 27, 1981 (the “Jndia” case). Based 
upon the India case, plaintiff contends that ITA has an established 
practice or rule obligating ITA to make a pre-annual review adjust- 
ment of the countervailing duty deposit rate on Mexican ceramic 
tile as a result of the cessation of CEDI benefits. As previously 
noted, in the India case ITA reduced the countervailing duty de- 
posit rate regarding an Indian subsidy program, notwithstanding 
that an administrative review under 19 U.S.C. § 1675 had not been 
completed. 

ITA, in its letter of October 25, 1982 denying plaintiff's request 
for a pre-annual review countervailing duty deposit adjustment, 
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distinguished the India case, and ITA also advised plaintiff that no 
further adjustments of countervailing duty deposits would be made 
outside the scope of its periodic review procedures, even in unusual 
circumstances. Thus, it appears that the India case is the only in- 
stance in which ITA has made an adjustment of the countervailing 
duty deposit rate prior to the completion of an annual review 
under section 1675(a). 

In the Trade Agreements Act of 1979, Congress explicitly pro- 
vided for the administrative review of outstanding countervailing 
duty orders in section 751 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1675. 

So far as pertinent to this matter, section 1675(a) requires the ad- 
ministering authority (ITA) to conduct a periodic review at least 
once during each twelve-month period beginning on the anniversa- 
ry date of publication of a countervailing duty order. The purposes 
of this annual review are: to determine the net subsidy bestowed 
by the foreign government on the product subject to a countervail- 
ing duty order over the previous year, to ascertain the amount of 
duty to be assessed for importations which are currently under 
review, and to establish estimated cash deposit rates for entries of 
merchandise in the ensuing year. If in accordance with ITA’s final 
results of administrative review under section 1675 it develops that 
the estimated duties deposited exceed the actual countervailing 
duties ultimately determined to be due, defendants concede that 
the difference must be refunded to the importer with interest 
under 19 U.S.C. § 1671f and 1677g. 

Importantly, section 1675(d) provides for the ITA, during its peri- 
odic review proceeding, to hold a hearing upon the request of any 
interested party, in accordance with 19 U.S.C. §1677c(b). This 
latter section requires that notice of such a hearing must be pub- 
lished in the Federal Register prior to the hearing date, and 19 
U.S.C. 1675(a)(1) requires that the results of the annual review de- 
termination likewise be published in the Federal Register. 

Section 1675(b) provides for an administrative review of a coun- 
tervailing duty order, after publication of a Federal Register notice, 
based upon a request concerning “changed circumstances”. A sec- 
tion 1675(b) review includes, inter alia, the opportunity for the sub- 
mission of written comments and a hearing, and such review can 
be conducted only if there are “changed circumstances” determined 
to be “sufficient to warrant review”. More, a section 1675(b) review 
may not be instituted less than twenty-four months after the issu- 
ance of a final determination “in the absence of good cause 
shown”. 19 U.S.C. § 1675(b)(2); 19 CFR § 355.41(b)(2). 

Thus, prior to the annual review conducted under section 1675(a), 
Congress provided only one vehicle for modifying a final counter- 
vailing duty order: a section 1675(b) “changed circumstances” 
review, which provides an opportunity for participation by all in- 
terested parties. Based upon a request for review showing changed 
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circumstances (i.e., termination or modification of a subsidy pro- 
gram), ITA has no authority to adjust the countervailing duty de- 
posit rate, except within the framework of section 1675(b). Patent- 
ly, then, there is no authority in the statute for ITA to grant the 
immediate adjustment sought by this plaintiff, which adjustment 
would be completely outside the framework of section 1675 and the 
procedural safeguards envisaged by the provisions of that section. 

Section 1675(b), with its procedural safeguards for making 
changed circumstances adjustments, is indicative of Congressional 
intent that the informai and immediate relief sought by plaintiff is 
not permissible. Moreover, section 1675(b) refutes plaintiff's repeat- 
ed assertions that the statutory scheme is “silent” respecting inter- 
im adjustments for substantial reductions in countervailable subsi- 
dies. Plaintiffs interpretation of the statute would eliminate the 
procedural safeguards in section 1675 and the role of domestic in- 
terested parties, which role and safeguards were of vital concern to 
Congress in the Trade Agreements Act of 1979. See S. Rep. No. 96- 
249, 96th Cong., Ist Sess. (July 17, 1979), at pages 80-81. 

From the foregoing analysis, I conclude that the pre-annual 
review adjustment made by ITA in the Jndia case was ultra vires, 
and ITA’s conclusion in its letter to plaintiff of October 25, 1982 
that it should not make such interim adjustments in the future 
was correct. Since the India case represents merely an isolated in- 
stance of an interim adjustment outside the scope of a section 1675 
review, I find no established practice or rule that is obligatory on 
ITA in future cases. Nor does the India case—never followed in an- 
other case—constitute an established practice or administrative in- 
terpretation by ITA which would warrant judicial deference in the 
construction of the law.‘ 

In point of fact, ITA’s decision in the India case shows that ITA’s 
administrative practice respecting adjustment of countervailing 
duty deposits was: “It is the policy of the Department not to adjust 
estimated duty deposit rates prior to the completion of annual re- 
views mandated under section 751 of the Tariff Act [19 U.S.C. 
§ 1675]. The suspension of liquidation and yearly review procedures 
established under that section ensure that the countervailing 
duties are ultimately assessed in an amount corresponding to the 
actual subsidy level.” 46 FR 38399. Consequently, it is clear that 
ITA’s adjustment in the India case represented a deviation from 
the Department’s administrative practice. 

Significantly too, in connection with the administrative practice 
and policy of ITA in making adjustments of countervailing duty de- 
posit rates, the recent Notice of Preliminary Results of Administra- 


‘Fundamentally, of course, “a court may accord great weight to the long-standing interpretation placed on a 
statute by an agency charged with its administration”. NLRB v. Bell Aerospace Co., 416 U.S. 267, 274-75 (1975). 
Additionally, judicial deference to long-standing administrative interpretation and practice respecting the coun- 
tervailing duty law is well established. Zenith v. United States, 437 U.S.C. 443, 450 (1978). ITA’s "one shot” 
action in the India case can hardly be regarded as long-standing practice or administrative interpretation. See 
also Asahi Chemical Industry Co. v. United States, 4 CIT—, Slip Op. 82-75, 548 F. Supp. 1261 September 14, 
1982). 
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tive Review of Countervailing Duty Order covering ceramic tile 
from Mexico ® is illuminating. There, ITA explained (47 FR 53087 
at 53088, November 24, 1982): 


(2) Comment: One Mexican ceramic tile firm contends that 
the Department should immediately lower the estimated duty 
deposit rate from 15.84 percent to 5.84 percent for all exports 
of this merchandise to the United States, based on the Mexican 
government’s suspension of CEDI benefits for all exports on or 
after August 26, 1982. The firm cites as a precedent the action 
taken by the Department on July 27, 1981 [46 FR 38398] to 
lower the duty deposit rate on iron metal casting from India 
— going through an administrative review under section 


Department’s Position: Following the adjustment in duty de- 
posit rates made for the Indian castings case, the Department 
reviewed its action and reconsidered the policy and administra- 
tive impact. We concluded that we would not, even in unusual 
circumstances, continue the practice. The logical extension of 
such a policy was that the Department would have to raise the 
duty deposit rate in situations where the subsidy rate had been 
increased. 

The Department did not do this, even in the case of leather 
wearing apparel from Mexico where we had evidence that the 
CEDI rate had doubled. The obvious problem is that such a 
policy is inherently biased toward decreases which govern- 
ments will expeditiously report. 


Continuing, ITA definitively stated in its Notice of Preliminary 
Results of Administrative Review (47 FR at 53088): 


A policy which allows for the immediate adjustment of the 
rate precludes the participation of other interested parties, 
clearly contrary to congressional intent. The provisions for 
review and comment permit full consideration of the facts. The 
petitioner may wish to dispute the facts or allege additional 
subsidies which have not yet been investigated. 

For these reasons, the Department intends to make future 
changes in duty deposit rates in the context of the section 751 
review process. 


Notably, ITA’s position, as set forth above, was previously includ- 
ed in the Department’s letter to plaintiff dated October 25, 1982. 

Plaintiff stresses the unfairness and inequity of ITA’s present 
policy of requiring the deposit of estimated duties to cover a subsi- 
dy program that has been discontinued by the foreign government 
until the completion of an administrative review under section 
1675(a). However, defendants concede that excessive estimated duty 
deposits must, upon liquidation of entries, be refunded with inter- 
est. More, if ITA were held to be authorized to make interim down- 


5 As stated in its notice of November 24, 1982, the ITA has conducted an administrative review of the counter- 
vailing duty order on ceramic tile from Mexico published on May 10, 1982 (47 FR 20013) covering twelve of the 
exporters of this merchandise to the United States and the period February 23, 1982 through March 31, 1982. 
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ward adjustments outside the scope of the section 1675 procedures, 
ITA, as it pointed out in its November 24, 1982 ruling, supra, would 
be authorized, indeed obligated, to make upward adjustments in de- 
posit rates (without participation of affected parties) where it finds 
that the subsidies have been increased. Were such a policy followed 
in the case of an interest rate subsidy for example, which could 
fluctuate daily depending upon interest rate levels, ITA could be 
obligated to make daily adjustments in estimated duty deposit 
rates. I am certain that such a scenario of frequent, abrupt, and 
possibly chaotic adjustments to countervailing duty deposit rates 
was never envisaged by Congress, and would most certainly frus- 
trate Congressional intent relative to section 1675. 

It is true, as emphasized by plaintiff, that the ITA itself in the 
India case reasoned that, under the circumstances presented, fail- 
ure to provide an interim adjustment in the countervailing duty 
deposit rate would result in unfair treatment of importers. But the 
short answer to plaintiff's argument is that while Congress could 
have authorized the administering authority to make interim ad- 
justments in immediate response to changes in subsidies, Congress 
did not do so. Indeed, if there is any unfairness arising out of the 
present statutory scheme for adjusting countervailing duty deposit 
rates under section 1675, or if as a policy matter section 1675 proce- 
dures should be obviated or dispensed with in special circum- 
stances (i.e., where the subsidies have changed substantially), any 
exceptions to or amelioration of the statutory requirements should 
be prescribed by Congress, and not created by judicial fiat. 

In essence, Congress has mainfested its intent that estimated 
countervailing duty deposit rates established by a countervailing 
duty order should be subject to modification solely under section 
1675. Intervenor and defendants have called to the Court’s atten- 
tion that plaintiff is, in fact, presently seeking a reduction of the 
countervailing duty deposit rate on ceramic tile from Mexico in 
pending administrative proceedings before ITA under sections 1675 
(a) and (b). As noted supra, on November 24, 1982 ITA in an admin- 
istrative review under section 1675(a) preliminarily rejected a re- 
quest that there should be an immediate reduction in the deposit 
rate to reflect the cessation of CEDI benefits. 47 FR 53088. 

Of course, I express no opinion at this time as to whether plain- 
tiffs request for a section 1675(b) “changed circumstances” review 
should be granted or denied by ITA, inasmuch as that proceeding is 
still pending, and plaintiff has not exhausted its administrative 
remedies. As a matter of well-settled principles of administrative 
law and by statute, plaintiff must exhaust its administrative reme- 
dies before seeking judicial review. See 28 U.S.C. § 2637(d); Krupp 
Stahl AG v. United States, supra. 

For the foregoing reasons, I find that plaintiff's complaint fails to 
state a claim upon which relief can be granted. 
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In light of the conclusions reached, the Court need not consider 
the contentions of defendants that the relief sought by plaintiff is 
barred by the Anti-Injunction statue, 26 U.S.C. § 7421(a); that there 
are limitations on the Court’s injunctive powers which preclude the 
relief sought; and that the remedy of mandamus is inappropriate 
under the circumstances of this case. 

Accordingly, this action is dismissed. 
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Decisions of the United States Court 
of Appeals for the Federal Circuit 


APPEAL 82-12.—Siemens America, Inc., et al. v. United States.— 
SurRGE VOLTAGE PROTECTORS—ELECTRICAL APPARATUS—ELEC- 
TRONIC TUBES—TSUS—ESTABLISHED AND UNIFORM PRACTICE— 
Stare Decisis.—Appeal from Slip Op. 81-91 (rehearing denied 
November 25, 1981) filed January 20, 1982—Affirmed November 
12, 1982. 

APPEAL 82-14.—Holly Stores, Inc. v. United States.—PLastic AND 
Piastic COATED WIRE HANGERS—CONTAINERS OR HOLDERS FOR 
IMPORTED MERCHANDISE—ITEMS OF WEARING APPAREL—Appeal 
from Slip Op. 81-117 filed February 17, 1982—Affirmed Novem- 
ber 22, 1982. 

APPEAL 82-16.—International Fashions, A Corp v. Treasurer of the 
United States, et al—TRADING WITH THE ENEmy ActT CLAIMS. IN 
CONSEQUENCE OF P.P. 4074, So-CALLED 1971 SuRcHARGE AcCTION— 
Appeal from Slip Op. 81-122 filed on February 25, 1982.—Af- 
firmed November 18, 1982. 

APPEAL 82-17.—Alcan Sales v. United States.—TrADING WITH THE 
ENnemMy Act CLAIMS. IN CONSEQUENCE OF P.P. 4074, So-CALLED 
1971 SuRcHARGE AcTION—Appeal from Slip Op. 81-121 filed on 
February 25, 1982.—Affirmed November 18, 1982. 

APPEAL 82-19.—South Corporation, et al. v. United States.—For- 
EIGN REPAIRS TO UNITED STATES VESSELS—Appeal from Slip Op. 
82-8 filed on March 12, 1982.—Affirmed October 28, 1982. 

APPEAL 82-22.—ITT Thompson Industries, Inc. v. United States.— 
ELECTRICIAL SOCKETS AND WIRE HARNESSES—ELECTRIC LIGHTING 
EQUIPMENT FOR Motor VEHICLES—ELECTRIC LAMP SOCKETS AND 
Wirinc Sets—TSUS—Appeal from Slip Op. 82-9 filed on March 
19, 1982.—Affirmed December 23, 1982. 

AppEAL 82-25.—Adorence Company, Inc. v. United States.—Syn- 
THETIC KNITWEAR FROM KOREA—VALUATION OF WEARING APPAR- 
EL—Appeal from Slip Op. 82-24 filed on May 21, 1982.—Affirmed 
December 10, 1982. 

APPEAL 82-34.—United States, et al. v. Republic Steel Corp., et al.— 
ANTIDUMPING AND COUNTERVAILING Duty DETERMINATIONS—IN- 
VESTIGATIONS BY INTERNATIONAL TRADE COMMISSION AND INTER- 
NATIONAL TRADE ADMINISTRATION—DISMISSAL OF PETITIONS— 
Duty To INVESTIGATE—STEEL Propucts From EUROPEAN COMMU- 
NITY—DerE MIniMus LEVELS OF IMPORTATIONS—CUSTOMS UNIONS- 
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TSUS.—Appeal from Slip Op. 82-58 filed August 6, 1982.—Vacat- 
ed and Remanded November 19, 1982. 





International 
Trade Commission Notices 


In the matter of 
CERTAIN HANDBAGS, LUGGAGE, Investigation No. 337-TA-126 
AND BRIEFCASES 


Notice of Commission Decision Not To Review Initial Determina- 
tion Granting Motion To Terminate Investigation Without Prej- 
udice 


AGENCY: U‘S. International Trade Commission. 


ACTION: Notice is hereby given that the Commission has deter- 
mined not to review the presiding officer’s initial determination 
(Order No. 5) to grant the motion of complainant FHL Accessories, 
Inc., to terminate the above-captioned investigation without preju- 
dice (Motion No. 126-6). Accordingly, as of January 31, 1983, the 
initial determination became the Commission’s determination with 
respect to this matter. 


AUTHORITY: The authority for the Commission’s disposition of 
this matter is contained in the Tariff Act of 1930 (19 U.S.C. § 1337) 
and in subsections 210.53 (c) and (h) of the Commission’s Rules of 
Practice and Procedure (47 F.R. 25134, June 10, 1982; to be codified 
at 19 C.F.R. §§ 210.53 (c) and (h)). 


SUPPLEMENTARY INFORMATION: On January 7, 1983, com- 
plainant FHL Accessories, Inc., filed a motion to suspend the inves- 
tigation or, in the alternative, to terminate the investigation with- 
out prejudice (Motion No. 126-6). 

Pursuant to section 210.53(h)(2) of the Commission’s rules, an ini- 
tial determination of the presiding officer under section 210.53(c) 
becomes the determination of the Commission fifteen (15) days 
from the date of service, unless the Commission orders review of 
the initial determination. 

Having examined the record in this investigation, including 
Motion No. 126-6 and the initial determination of the presiding of- 
ficer, the Commission found no grounds for review of the initial de- 
termination. 

Copies of the presiding officer’s initial determination and all 
other nonconfidential documents filed in connection with this in- 

40 
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vestigation are available for inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U:S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Clarease E. Mitchell, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-3395. 


By order of the Commission. 


Issued: January 27, 1983. : 
KENNETH R. MAson, 
Secretary. 


Investigations Nos. 731-TA-120, 121, and 122 (Preliminary) 


CERTAIN TAPERED ROLLER BEARINGS AND PARTS THEREOF FROM 
JAPAN, THE FEDERAL REPUBLIC OF GERMANY, AND ITALY 


AGENCY: United States International Trade Commission. 


ACTION: Institution of preliminary antidumping investigations 
and scheduling of a conference to be held in connection with the 
investigations. 


EFFECTIVE DATE: January 26, 1983. 


SUMMARY: The United States International Trade Commission 
hereby gives notice of the institution of preliminary antidumping 
investigations under section 733(a) of the Tariff Act of 1930 (19 
U.S.C. § 1673b(a)) to determine whether there is a reasonable indi- 
cation that an industry in the United States is materially injured, 
or is threatened with material injury, or the establishment of an 
industry in the United States is materially retarded, by reason of 
imports from Japan, the Federal Republic of Germany (West Ger- 
many), and Italy of certain tapered roller bearings and parts there- 
of, provided for in item 680.39 of the Tariff Schedules of the United 
States, which are alleged to be sold in the United States at less 
than fair value. 


FOR FURTHER INFORMATION CONTACT: Mr. Robert Eninger, 
Office of Investigations, U.S. International Trade Commission, 701 
E St. NW., Washington, D.C. 20436, telephone 202-523-0312. 


SLUPPLEMENTARY INFORMATION: 

Background.—These investigations are being instituted in re- 
sponse to a petition filed on January 26, 1983, by Brenco, Inc., Pe- 
tersburg, Va., on behalf of the domestic industry producing railway 
freight car journal roller bearings. The Commission must make its 
determination in these investigations within 45 days after the date 
of the filing of the petition, or by March 14, 1983 (19 CFR § 207.17). 
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Participation.—Persons wishing to participate in these investiga- 
tions as parties must file an entry of appearance with the Secre- 
tary to the Commission, as provided for in section 201.11 of the 
Commission’s Rules of Practice and Procedure (19 CFR § 201.11, as 
amended by 47 F.R. 6189, Feb. 10, 1982), not later than seven (7) 
days after the publication of this notice in the Federal Register. 
Any entry of appearance filed after this date will be referred to the 
Chairman, who shall determine whether to accept the late entry 
for good cause shown by the person desiring to file the notice. 

Service of documents.—The Secretary will compile a service list 
from the entries of appearance filed in these investigations. Any 
party submitting a document in connection with the investigations 
shall, in addition to complying with section 201.8 of the Commis- 
sion’s rules (19 CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 
1982, and 47 F.R. 13791, Apr. 1, 1982), serve a copy of each such 
document on all other parties to the investigations. Such service 
shall conform with the requirements set forth in section 201.16(b) 
of the rules (19 CFR § 201.16(b), as amended by 47 F.R. 33682, Aug. 
4, 1982). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of these investigations must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

Written submissions.—Any person may submit to the Commis- 
sion on or before February 22, 1983, a written statement of infor- 
mation pertinent to the subject matter of these investigations (19 
CFR § 207.15, as amended by 47 F.R. 6190, Feb. 10, 1982). A signed 
original and fourteen (14) copies of such statements must be sub- 
mitted (19 CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 1982, 
and 47 F.R. 13791, Apr. 1, 1982). 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s rules (19 CFR § 201.6). 
All written submissions, except for confidential business data, will 
be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with these investigations for 
9:30 a.m., on February 16, 1983, at the U.S. International Trade 
Commission Building, 701 E Street NW., Washington, D.C. Parties 
wishing to participate in the conference should contact the staff in- 
vestigator, Mr. Robert Eninger (202-523-0312), not later than Feb- 
ruary 14, 1983, to arrange for their appearance. Parties in support 
of the imposition of antidumping duties in these investigations and 
parties in opposition to the imposition of such duties will each be 
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collectively allocated one hour within which to make an oral pres- 
entation at the conference. 

Public inspection.—A copy of the petition and all written submis- 
sions, except for confidential business data, will be available for 
public inspection during regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street, NW., Washington, D.C. 

For further information concerning the conduct of these investi- 
gations and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR part 207, as amended by 47 F.R. 6182, Feb. 10, 1982, and 47 
F.R. 33682, Aug. 4, 1982), as amended by subparts A through E (19 
CFR part 201, as amended by 47 F.R. 6182, Feb. 10, 1982, 47 F-.R. 
13791, Apr. 1, 1982, and 47 F.R. 33682, Aug. 4, 1982). Further infor- 
mation concerning the conduct of the conference will be provided 
by Mr. Eninger. 

This notice is published pursuant to section 207.12 of the Com- 
mission’s rules (19 CFR § 207.12). 

Issued: January 27, 1983. 

KENNETH R. MAson, 
Secretary. 


Investigation No. 721-TA-100 (Final) 


CERTAIN TOOL STEELS FROM THE FEDERAL REPUBLIC OF GERMANY 


AGENCY: United States International Trade Commission. 


ACTION: Institution of final antidumping investigation and sched- 
uling of a hearing to be held in connection with the investigation. 


EFFECTIVE DATE: January 12, 1983. 


SUMMARY: As a result of an affirmative preliminary determina- 
tion by the U.S. Department of Commerce that there is a reason- 
able basis to believe or suspect that imports from the Federal Re- 
public of Germany of certain tool steels, provided for in items 
606.93, 606.94, 606.95, 607.28, 607.34, 607.46, and 607.54 of the Tariff 
Schedules of the United States, are being, or are likely to be, sold 
in the United States at less than fair value (LTFV) within the 
meaning of section 731 of the Tariff Act of 1930 (19 U.S.C. § 1673), 
the United States International Trade Commission hereby gives 
notice of the institution of investigation No. 731-TA-100 (Final) 
under section 735(b) of the act (19 U.S.C. § 1673d(b)) to determine 
whether an industry in the United States is materially injured, or 
is threatened with material injury, or the establishment of an in- 
dustry in the United States is materially retarded, by reason of im- 
ports of such merchandise. Unless the investigation is extended, 
the Department of Commerce will make its final antidumping de- 
termination in the case on or before March 28, 1983, and the Com- 
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mission will make its final injury determination by May 2, 1983 (19 
CFR § 207.25). 


FOR FURTHER INFORMATION CONTACT: Mr. Stephen Miller, 
Office of Investigations, U.S. International Trade Commission, 701 
E St., N.W., Washington, D.C. 20436, telephone (202) 523-0305. 


SUPPLEMENTARY INFORMATION: 

Background.—On September 13, 1982, the Commission deter- 
mined, on the basis of the information developed during the course 
of its preliminary investigation, that there was a reasonable indica- 
tion that an industry in the United States was materially injured 
or threatened with material injury by reason of imports from the 
Federal Republic of Germany of certain tool steels alleged to be 
sold at LTFV. The preliminary investigation was instituted in re- 
sponse to a petition filed on July 30, 1982, by counsel for several 
specialty steel producers and the United Steelworkers of America. 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in section 
201.11 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.11, as amended by 47 F.R. 6189, Feb. 10, 1982), not later 
than 21 days after the publication of this notice in the Federal Reg- 
ister. Any entry of appearance filed after this date will be referred 
to the Chairman, who shall determine whether to accept the later 
entry for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to section 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d), as amended by 47 F.R. 
6189, Feb. 10, 1982). A copy of the nonconfidential version of each 
document filed by a party to this investigation must be served on 
all other parties to the investigation (as identified by the service 
list), and a certificate of service must accompany the document. 
The Secretary will not accept a document for filing without a cer- 
tificate of service (19 CFR § 201.16(c), as amended by 47 F.R. 33682, 
Aug. 4, 1982). 

Staff report.—A public version of the staff report containing pre- 
liminary findings of fact in this investigation will be placed in the 
public record on March 9, 1983, pursuant to section 207.21 of the 
Commission’s Rules (19 CFR § 207.21). 

Hearing.—The Commission will hold a joint hearing in connec- 
tion with this investigation and with inv. No. 701-TA-187 (Final), 
Certain Tool Steels from Brazil, beginning at 10:00 a.m. on March 
23, 1988, at the U.S. International Trade Commission Building, 701 
E Street NW., Washington, D.C. 20436. Requests to appear at the 
hearing should be filed in writing with the Secretary to the Com- 
mission not later than the close of business (5:15 p.m.) on March 1, 
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1983. All persons desiring to appear at the hearing and make oral 
presentations should file prehearing briefs and attend a prehearing 
conference to be held at 10:00 a.m. on March 4, 1983, in room 117 
of the U.S. International Trade Commission Building. The deadline 
for filing prehearing briefs is March 18, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s rules (19 CFR § 207.23, as amended by 47 F.R. 
33682, Aug. 4, 1982). This rule requires that testimony be limited to 
a nonconfidential summary and analysis of material contained in 
prehearing briefs and to information not available at the time the 
prehearing brief was submitted. All legal arguments, economic 
analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with section 
207.22 (19 CFR § 207.22, as amended by 47 F.R. 33682, Aug. 4, 1982). 
Posthearing briefs must conform with the provisions of section 
207.24 (19 CFR § 207.24, as amended by 47 F.R. 6191, Feb. 10, 1982) 
and must be submitted not later than the close of business on April 
1, 1983. 

Written submissions.—As mentioned, parties to this investigation 
may file prehearing and posthearing briefs by the dates shown 
above. In addition, any person who has not entered an appearance 
as a party to the investigation may submit a written statement of 
information pertinent to the subject of the investigation on or 
before April 1, 1983. A signed original and fourteen (14) true copies 
of each submission must be filed with the Secretary to the Commis- 
sion in accordance with section 201.8 of the Commission’s rules (19 
CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 1982, and 47 FR. 
13791, Apr. 1, 1982). All written submissions except for confidential 
business data will be available for public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary 
to the Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6190, Feb. 
10, 1982, and 47 F.R. 33682, Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended by 47 F.R. 6188, Feb. 10, 
1982; 47 F.R. 18791, Apr. 1, 1982; and 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20, as amended by 47 F.R. 6190, Feb. 
10, 1982). 
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By Order of the Commission. 


Issued: January 27, 1983. 
KENNETH R. Mason, 
Secretary. 
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